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LETTER OF TRANSMITTAL 


April 8, 1982 


The Honourable R. Roy McMurtry, §&-C-, 
Attorney General for Ontario, 

18 King Street East, 

Toronto, Ontario. 


Sie 


We, the undersigned members of your Advisory Committee on 
the Draft Construction Lien Act, requested by you in May, 1981 
to advise you on the proposed Construction Lien Act, have now 
the honour to submit our unanimous Report. 


Many diverse groups comprise the construction industry. 
These are: workers, materialmen, subcontractors, contractors, 
owners and other consumers of construction improvements, 
commercial sureties, and those who finance construction. The 
interests of these sectors rarely coincide. Consequently, 
from the beginning of our deliberations, it was clear to us 
that any attempt to reform the mechanics' lien law of this 
Province would require a spirit of compromise and cooperation 
between these diverse groups. Acting in this spirit, we have 
attempted to devise a scheme that strikes a reasonable balance 
between the often competing interests of the various sectors of 
the industry- Though as individuals we were not always in 
agreement with each of the proposed changes, nevertheless, as 
a group we can and do support this Report as a package. 





Stephen V. Fram 
Norman Ross 


mes Shapland 


Leonard W. Stewart, Q.C. 






Robert Stupart, 


5 A ae 


Raymond Koskie, Q.C. Paul Thomson 








Master D.D. Ma 
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PREFACE 


In November, 1980, the Ministry of the Attorney 
General released a Discussion Paper entitled “The Draft 
Construction Lien Act". This Discussion Paper contained 
extensive proposals expressly intended to prompt, and serve as 
the framework for, extensive discussions in respect to the 
reform of the Ontario law of mechanics’ liens. It did: the 
Ministry received numerous letters and formal submissions in 
respect to the Discussion Paper from many individuals, trade 
associations and labour unions. All sections of the 


construction industry responded. 


On May 25, 1981, the Honourable R. Roy McMurtry, 
Attorney General for Ontario, established his Advisory 
Committee on the Draft Construction Lien Act. The Advisory 


Committee was given the following terms of reference: 


De A review of the Draft Act and consideration of 
responses to the Discussion Paper fram all 
perspectives of the construction industry; 


2. The preparation of a report on the Committee's 
findings and recommendations; and 


as The examination and approval of draft legislation 
modifying the provisions of the Draft Act to 
implement the Committee's recommendations. 


The members of the Committee were also invited to bring forward 
and develop their own proposals for reform, based upon their 
individual experience and expertise. Since their appointment 
to this Committee, the members of the Committee have conducted 
an extensive review of mechanics' lien law, and the proposals 
contained in this Report constitute the result of our 


deliberations. 


(i) 


In drafting our proposals, the Committee has 
endeavoured to develop a system of rights and obligations which 
provide a fair yet realistic level of protection to all persons 
engaged in the industry- The Committee has attempted to 
balance the protection which a particular proposal might 
provide against the damage that it might cause to other 
segments of the industry, and against the costs which it would 
impose upon the indus:ry and ultimately upon the consumer. In 
developing this scheme of reform, we have been mindful that any 
system whose cost is too high might result in a significant 
decrease in the level of construction, to the detriment of all 
persons engaged in the industry. In developing our proposals, 
we have used the Discussion Paper as it was intended: as a 
framework for analysis. We have not felt ourselves bound by 
its recommendations, and have felt free to depart from those 
Proposals where we believe that they were unrealistic. ‘We have 
attempted to canvass the concerns of all branches of the 
industry, including contractors, subcontractors, workers, 
sureties, material suppliers, owners and mortgagees, and all 
proposals for the new Act have been critically evaluated by 


considering their impact on each of these groups. 


Like the Discussion Paper, the Committee's report is 
divided into two parts. Part I of the report sets out in 
concise terms an explanation of the purpose of the remedies 
provided by the mechanics lien law of Ontario, and contains a 
summary of the principal recommendations of the Committee. 
Part II contains a revised draft Construction Lien Act (the 
Committee Draft), in which the Committee's specific proposals 
for reform are defined in detail. The Committee Draft is 
annotated with extensive explanatory comments in respect to 
each of the provisions proposed for the new Act. For ease of 
reference, the corresponding provisions of the Discussion Draft 


and the Mechanics’ Lien Act are also included. 


(ii) 


The Committee has examined and approved the Committee 
Draft and hopes that its preparation will expedite the reform 
process. In our opinion, there is little to be gained from 
further discussion of reform. While detailed, technical errors 
in the Draft will undoubtedly be found and corrected before the 
enactment of legislation, it is our hope that our proposals as 
set out in the Committee Draft will be enacted as soon as 
possible. We note that there is widespread support within the 
construction industry for the speedy amendment of the Mechanics' 
Lien Act, and we also note the widespread dissatisfaction with 
the operation of the present Act. The Ministry of the Attorney 
General's efforts to reform the mechanics' lien law of Ontario 
have been matters of interest and concern to the industry for 
several years. It is our hope that the release of this Report 


will be the last step before legislation is introduced. 


No work of this size could be executed without the 
assistance of many people. We would like to give express 
recognition to some of the many people who helped us in our 
efforts. The two lawyers who served successively as Secretary 
to the Committee, Fredric L. Maefs and Kevin P. McGuinness, 
played a central role in our work. Fred Maefs created a set of 
Materials that provided members with the benefit of each comment 
on the Discussion Draft received from the public on a section- 
by-section basis. He also devised methods that maximized the 
effective use of the members' time. His quiet manner and 
Gelightful sense of humour lightened the weight of a very 
serious task. The value of Kevin McGuinness' service to the 
Committee cannot be exaggerated. Even before serving as 
Secretary, Kevin McGuinness volunteered his every free moment to 
the Committee as advisor, doing research without which the 
Committee would have been severely hampered in its consider- 
ations. After assuming the function of Secretary, Kevin 
McGuinness devoted his time to the Committee meetings, the 
development of alternatives for Committee consideration and was 
responsible, in large measure, for the preparation of this 
report. 


(22%) 


The Committee is most grateful to the skillful 
secretarial assistance of Ms. Isabelle MacWilliam and to the 
careful and tireless efforts of the word processing staff of 
the Programs and Administration Division of the Ministry of the 
Attorney General, under the supervision of Mrs. Norma Pestano. 


Without their skills, this report could not have been written. 


(iv) 


THE ADVISORY COMMITTEE 


‘he Committee Members: 


Stephen V. Fram, Chairman 
Lioyd D. Cadsby, O.C. 
Howard Devry, Q.C. 

James F. Heal 

Harvey J. Kirsh 

Raymond Koskie, Q.C. 
Master D.D. MacRae 
Norman Ross 

James Shapland 

Leonard W. Stewart, Q.C. 
Rober c’Stupart,; O.C. 


Paul Thomson 


Substitute Members: 


Geza R. Banfal 
Victor Lb. Freidin 
David J. Kee 
Richard C. McIvor 
William J.. Smith 
Mark Zigler 


Secretaries to the Cammittee: 


Fredric L. Maefs 


Kevin P. McGuinness 


(v ) 
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1. THE REASON FOR REFORM: 


The justification for the mechanics' lien remedy was 
discussed in the Discussion Paper, and in general the Committee 
ag.ees with the observations in that regard which were contained 
in that document. The need for the types of remedies provided 
by the Mechanics' Lien Act, and the proposed Construction Lien 
Act, emanate from the complicated nature of contractual relation- 
ships within the construction industry, and the credit-granting 
Practices which are an integral part of that industry. Ordinary 
contractual remedies are believed to be inadequate in the face 


of these phenomena. 


Every construction project involves numerous tiers of 
contractual relations. A construction project may be viewed as 
a pyramid, with the owner standing at the apex of this pyramid. 
In the most simple form of contract organization, the owner 
hires a general contractor. This contractor, in turn, engages 
the services of a number of subcontractors. Each of these may 
hire further subcontractors, all of whom will be responsible for 
a Specialized aspect of the project. At each step, the base of 
the pyramid is broadened, as the number of persons supplying 
services or materials to the improvement increases. While there 
are Many variations of this pattern of organization, each 


variant contains these general features. 


This pyramid results in a complex web of relation- 
ships. Each person arranges for the supply of specific services 
Or materials to the improvement, knowing that those services and 
materials may well be supplied by persons other than the person 


with whom he deals. Conversely, each supplier 
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looks to those who have employed him for payment, knowing that 
the money for that payment must come from someone further up 
the pyramid. Because defective performance of any part of the 
contract work may result in a stoppage of payment, and the 
consequent flow of contract monies down the pyramid, a supplier 
of services and materials in a construction project may be 
greatly affected by the behavior of many people with whom he 
hasS no contractual relationship. While in theory the proper 
performance by a supplier of the work which he had agreec to do 
would entitle him to demand payment from the person to whom the 
supply was made, in practice the chances of such payment are 
largely contingent upon the continwous flow of contract monies 


from the owner down the pyramid. 


A seemingly obvious solution to this problem would be 
for suppliers to insist upon payment in advance. However, the 
nature of construction work obviously makes this highly 
impractical from the point of view of the owner and the other 
payers on the contract or a subcontract. An owner is unlikely 
to be willing to pay for an improvement before it is made. 
Consequently, a supplier to a construction project is required 
to perform the work he is to do first, and then hope that he 
will be paid for it. Thus, he must supply his services on a 
credit basis. In the case of improvements to goods (such as 
the repair of a car), the common law has always provided a 
repairer with a lien right against any goods which he has 
repaired. His lien gives him the right to retain the repaired 
good until he has been paid for the work that he has done. In 
the case of repairs to real property, however, no such lien 
right was given by the common law. Instead, constructors were 
forced to depend upon the law of contract for their payment and 
were given no claim against the improved property itself. 
However, the eventual chances of a particular constructor 


obtaining payment for the work which he has done is often 
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contingent upon the ultimate state of accounts between persons 
with whom he has no contractual dealings, and the solvency of 
those persons. That solvency may be difficult for the supplier 
to determine, and may also fluctuate widely during the course 
of construction, as unexpected costs are encountered. Indeed, 
the financial stability of the owner -- to whom all suppliers 
Must eventually look for payment -- will often deteriorate 


while the work on the project continues. 


Ordinary contractual remedies appear ineffective in 
dealing with this web of relationships. If an owner refuses, 
Or is unable to pay for the work that has been done on his 
premises, those at the bottom of the construction pyramid have 
no contractual claim against him. Furthermore, the common law 
gives constructors no priority over general creditors in the 
distribution of the owner's estate, should the owner become 
bankrupt, even though their work often results in the 
considerable enhancement of the value of the owner's estate. 
Since the nature of contruction work requires constructors to 
provide extensive credit, the failure to provide them with 


priority is not only unfair, but impractical. 


The major objective underlying both the present 
Mechanics' Lien Act and the proposed Construction Lien At is 
to provide remedies to construction suppliers that go beyond 
those provided by the ordinary law of contract. The legis- 
lation creates two types of statutory rights: lien rights and 
trust rights. The lien is a right to hold the owner's interest 
in the premises as security for the payment of all persons who 
have supplied services or materials to the making of the 
improvement. Should the owner be unable or umwilling to pay 
for the work that has been done, his interest in the premises 


May be sold. The owner can protect himself from having his 
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property sold by making all payments that he is obliged to make 
under his contract in accordance with the proper payment 
Procedure set out in the Act. The trust rights isolate contract 
monies, and require them to be used for paying suppliers who 
have contributed towards the making of an improvement. By 
making these funds a trust, the suppliers to a payer are given 
protection in the event that the payer becomes insolvent, since 
the monies will not then form part of his estate. In addition, 
the trust rights permit the tracing of contract funds that are 


used for an improper purpose. 


By providing these rights, the lien legislation 
facilitates the granting of credit within the construction 
industry. The protections afforded by the Mechanics’ Lien Act 
have now become an integral factor in the provision of credit in 
that industry. Thus, the Act makes it easier for construction 
to take place, since it assures that credit will be made 
available. In addition, by providing a uniform regime of rights 
to all suppliers in the industry, that Act reduces both the 
costs of negotiating both construction contracts and sub- 
contracts, and also the uncertainties inherent in any complex 


system of contractual relationships. 


For these reasons, there is virtual unanimity within 
the construction industry that the remedies provided by the Act 
should continue to be made available. They are viewed to be 
essential to the health of the industry. At the same time, 
however, there is also a general consensus within the industry 
that the present operation of the Mechanics" Lien Act is 
unsatisfactory, and that this area of the law is ripe for 
reform. It 1s widely believed that the present Act does not 
provide the protection which it was intended to afford. In 
addition, it is widely believed that the rights provided by the 
Mechanics' Lien Act are vague and ill-defined, and subject to 
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mich confusion, and that the procedure for enforcing those 
rights is likewise confused. To remedy these problems, the 
Canmittee makes extensive recommendations for the reform of 


mechanics’ lien law. 
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2. GENERAL RECOMMENDATIONS FOR REFORM 


While almost all of the Committee's proposals are set 
mit in detail in the Draft Act which forms Part Il-orethie 
report, we wish to make a few recommendations for reform which 
Cannot readily be stated in the form of draft legislation. 


These are: 


cts That the remedies provided by Ontario's lien 
legislation continue to apply in the case of all 
improvements to real property, including consumer 
hane inprovements; 


Zi That part-time local masters be appointed for 
counties outside the Judicial District of York, 
to whom the trial of mechanics' lien actions may 
be referred; 


ae That the Mechanics' Lien Act be repealed and 
replaced by the Draft Act contained in Part II of 
this report. 


(a) Consumer Home Improvements 


In the Discussion Paper, the Ministry of the Attorney 
General recommended that the remedies provided by Ontario's 
construction lien legislation continue to apply in the case of 
improvements to single-family private residences. We agree 
that the Act should continue to apply to such consumer home 
improvements. While it may be true that many private home- 
owners fail to retain the holdback, such a failure hardly 


amounts to a reason for exempting them fram the Act. 


If one agrees with the view that an owner should be 
liable to persons who have supplied services or materials to 
the improvement of his premises, and that the premises should 
stand as security for their payment, then it is difficult to 


justify the exemption of a class of owners from such 
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liability. While consumer home improvements invariably involve 
low-dollar amounts when compared to other forms of construction 
activity, such as major heavy construction projects, they may 
nevertheless involve substantial amounts of money. The 
suppliers of services and materials to the home improvement 
Market are particularly vulnerable, because they are often 
small businesses which lack financial reserves. Furthermore, 
the effort to exempt such improvements from the scope of the 
Act would inevitably result in the drawing of arbitrary 
distinctions between apparently identical supplies of the same 


types of services and materials. \ 


(b) Appointment of Part-time local Masters 


For many years, it has been the practice in the 
Judicial District of York to refer the trial of mechanics' lien 
actions to the masters of the Supreme Court. The reference of 
a trial is authorized under both the Mechanics' Lien Act and 
also the Judicature Act. A number of arguments can be advanced 
in favour of the continuation and extension of this practice. 
First, Since it is customary within the master's office to 
assign one or two masters to handle all such references, that 
office has developed a great expertise in the trial of those 
actions, and also in the law which governs them and the subject 
Matters which they concern. Such expertise not only expedites 
the trial of lien actions, it often helps facilitate out-of- 
court settlements. Second, as a collateral effect of its 
jurisdiction, the master's office has evolved an informal and 
flexible procedure well-suited to the trial of these actions. 
Third, the use of the reference procedure prevents lien actions 
from congesting the calendar of the Supreme Court itself. The 
trial of lien actions can be long and complicated, and may 


involve numerous parties. 
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Outside the Judicial District of York, it has long been 
the practice to have lien actions tried before the county court 
Judges of the county in which the premises is situate. When 
trying these actions, they sit as local judges of the Supreme 
Court. The Committee believes that it is advisable to continue 
to vest jurisdiction for the trial of these actions in the local 
judges of the court. At the same time, however, the Committee 
is also of the opinion that it would be advisable to appoint 
part-time local masters for those counties in which there area 
large number of lien actions. A reference procedure similar to 
the one in practice in Toronto could be used in those counties. 
These local masters might be drawn from retired members of the 
Bar who have acquired extensive expertise in mechanics' lien 


Matters during their practice. 


(c) Replacement of the Mechanics' Lien Act with 
a Wholly Rewritten New Act 


In its Discussion Paper, the Ministry of the Attorney 
General noted the numerous problems of interpretation which 
have resulted from the repeated amendment of the Mechanics' 
Lien Act. The Ministry suggested that much of the litigation 
in respect to mechanics' lien claims seems to result from 
conflicting interpretations of the meaning of the legislation. 
From a lawyer's point of view, perhaps the most significant 
proposal contained in the Discussion Paper was to replace the 
existing legislation in its entirety with a new piece of 
legislation. This new statute would reflect modern industry 
and legal practice, conditions and terminology, and would be 
Organized on a coherent pattern and be written in a style as 


simple as the subject matter would allow. 


Our examination of the Mechanics' Lien Act has showed 


it to be very confusing, even to those who are familiar with it. 
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Mich of this confusion appears to stem fram the frequent 
ameniment of the Act in the pest, as a result of which there 
are numerous inconsistencies in terminology within the 
Statute. In addition, many of the provisions of the Act have 
became exceedingly long and complicated. Both of these facts 
have made the Act highly ambiguous. Any further amendment of 
the Mechanics' Lien Act would be unthinkable unless that 


amendment was coupled with a complete revision of the statute. 
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3. SUMMARY OF SEPCIFIED PROPOSALS CONTAINED IN THE COMMITTEE 
DRAFT OF THE CONSTRUCTION LIEN ACT: 


l. Extend the Special Priority Afforded to Workers' 
Lien Claims for Wages 


The present Mechanics' Lien Act gives the liens of 
workers priority over the liens of other members of the same 
class to the extent of "30 days' wages". The meaning of this 
term has always been obscure, and for the purposes of 
clarification, the Discussion Draft proposed that the priority 
be set at "30 working-days' wages". We feel that even this 
amendment would leave some ambiguity. For example, it is 
unclear whether the priority would extend to any amount earned 
during the thirty-day period, or whether it would be limited to 
the normal earnings of a worker during a thirty-day period. To 
eliminat e this uncertainty, we propose that the priority be 
stated in terms of regular-time, working days' wages. Shift 
premiums, ovetime earnings and seasonal and other bonuses would 


be excluded. 


The Committee believes that the proposed 30-day period 
is not sufficient. While an individual worker is unlikely to 
continue working on a project for 30 working days if he is not 
paid the protion of his wage that is payable to him on time, 
there will often be sizable arrears in payments to workers' 
trust funds. the proposed 30 working-day period is not 
sufficient to protect these funds. The Committee believes that 
the Act should protect primarily those persons who are least 
able to spread the risks, and who are least able to absorb the 
loss of a default in payment. The workers on a project are 
always among those who are least able to spread risks and 
absorb losses. Therefore, the Committee proposes that the 
special priority afforded to the lien claims of workers under 
the Act be extended to 40 regular-time working- 


days' wages. See subsection 83(1). 
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The Committee also endorses wholeheartedly the 
Proposal contained in the Discussion Draft to permit workers’ 
trust funds to enforce lien claims in respect of monetary 
supplementary benefits payable to the fund in respect of 


workers On an improvement. See subsection 83(2). 


Zs Reduction of the Rate of Holdback to 10% Instead 
of the Present 15% of the Price of Services and 


Materials Supplied to an Improvement 


At present, the Mechanics’ Lien Act requires an owner 
to withhold from payment 15% of the value of all work done on a 
construction contract during the period in which a lien may be 
preserved. Similar obligations are imposed on the payers on 
any subcontract. The Discussion Draft proposed the reduction 
of the rate of holdback to 10%. As might have been expected, 
this was one of the most controversial proposals contained in 
that document. Even within the Committee, there was long and 


intense discussion as to the merits of this proposal. 


The Committee acknowledges that any reduction in the 
holdback will result in a reduction in the security afforded to 
construction suppliers by the holdback provisions of the Act. 
The holdback is often the only amount available to satisfy lien 
claims. Reduction in the rate of holdback will often mean that 
there will be less money available to satisfy these claims. 

For this reason, several members of the Committee do not 
recommend a reduction in the rate of holdback. However, the 
Committee as a whole has come to the conclusion that the rate 
of holdback should be reduced to 10 per cent. In the opinion 
of a majority of the Committee, the present rate of 15 per cent 
is unrealistically high, and has amounted to a severe hardship 


to contractors and subcontractors. A contractor or 
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subcontractor must normally pay his workers and material 
suppliers in full. The present rate of holdback often requires 
contractors and subcontractors to borrow extensively to obtain 
the necessary operating funds to enable them to pay for their 
materials and labour. Such borrowing can only be reflected in 
the costs of construction, and may result in an increase in the 
risks of an insolvency on the project. The possible insolvency 
of a contractor or principal subcontractor imperils the 
completion of the vroject, and the real security of everyone 


involved in its construction. 


In the opinion of the majority of the Committee, a holdback 
rate of 10 per cent would provide adequate protection to the 
suppliers to an improvement, without endangering the health of 


the industry. 


The Committee has considered the possibility of a 
split rate of holdback, under which the rate of holdback would 
be 15 per cent for the first $150,000 of the contract price, 
and 10 per cent on the balance of the contract price. Some 
members of the Committee believe that such a scheme might be 
successfully implemented, and point to the fact that a similar 
regime was in force under the Mechanics' Lien Act prior to the 
1968-69 amendments. In the opinion of the majority of the 
Committee, however, this approach is not desirable. It might 
impose administrative problems. For instance, if the split 
rate of holdback were not extended to the holdback on sub- 
contracts, the contractor might be required to pay his 
subcontractors more than he was paid by the owner. If the 
split holdback were extended to subcontracts, the situation 
would often arise in which more money would be withheld by the 
contractor from his subcontractors, than was being withheld 


from the contractor by the owner. Since one major purpose of 
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the holdback is to protect subcontractors in the event of the 
insolvency of the contractor, such an approach does not seem 


particularly practical. 


The Committee has considered and expressly rejects the 
reduction of holdback to 7.5% which was recently enacted in 
Manitoba. Reduction of the holdback to this level would 
substantially erode the protection it affords to 
subcontractors, workers and material suppliers of an insolvent 
contractor or subcontractor. Where the contractor defaults in 
the performance of the contract, the holdback may be the only 
money available to satisfy the lien claimants. Every reduction 
in the holdback, including the reduction of 15 to 10% 
recommended by this Committee, makes it less worthwhiie to 
pursue a lien claim, since the amount available to satisfy the 
claim is also reduced. However, reduction of the holdback 
below 10% in the opinion of the Committee, would reduce the 


protection afforded by the Act below an acceptable level. 
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33 Clarification of the Trust Provisions 


The Discussion Draft contained a number of provisions 
designed to convert the trust provisions of the Act into a 
separate and independent remedy from the lien. In essence, they 
would have permitted a supplier to an improvement to interrupt 
the flow of contract monies down the pyramid by way of a trust 
Claim. In addition, a trustee would have been required to 
withhold payment from any person whom he was liable to pay where 
he had reasonable grounds to believe that a payment to that 
person would have resulted in a breach of trust under the Act by 
that person. These provisions were largely an outgrowth from 
some recent case law in respect to the trust provisions of the 


Mechanics' Lien Act. 


The Committee is sympathetic to the belief implicit in 
the Discussion Draft, that the Act should provide as much 
protection as possible to the suppliers to an improvement. We 
believe, however, that the Act should provide only as much 
protection as 1s practical; and we do not believe that either 
the trust provisions of the Discussion Draft, or case law upon 
which they are based, are practical. Put simply, the proposed 
trust provisions would have put all payers in a very difficult 
position. Each time a payer made a payment on a contract or 
subcontract, he would have had to decide whether he had 
reasonable grounds to believe that a breach of trust might 
result. If he was aware of such grounds, he would have been 
required to refrain from payment. The Committee believes that 
there are many cautious payers in the construction industry, and 
wonders whether these payers would ever be willing to make a 
Payment, knowing that they might risk further liability if they 
did so. At the very least, the interpleader provisions of the 
Discussion Draft would most likely have led to an endless series 


of court applications. 
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At the same time, there does not appear to be any 
Practical reason for permitting a supplier to interrupt the flow 
of contract monies by giving notice of a breach of trust. Any 
supplier who wishes to protect himself may preserve a lien and 
give written notice of that lien to the owner. In the event 
that this is done, there are clear steps available to the owner 
to protect himself and the supplier, and also to reopen the flow 
of payment. There is no need for a second method of 


interrupting payment. 


The Committee believes that while the trust provisions 
of the Act serve a useful purpose, they are in need of 
clarification. These provisions prevent contract monies from 
being misappropriated, and protect those monies from the claims 
of other creditors in the event of a bankruptcy. The Committee 
believes that the Act should state specifically the obligations 
of a trustee and should outline how those obligations are to be 
discharged. In the opinion of the Committee, the obligations 
of a trustee under the Act are no more and no less than to use 
the contract monies which are paid to him to pay those who 
supply services Or materials to him in respect to an improvement 
for those services and materials. However, the Committee 
acknowledges that there may be occasions where a person may 
believes that he has came into the possession of trust funds, 
yet he is unsure of his precise obligations that result from 
this. A typical situation, is where a private receiver 
appointed under a debenture comes into possession of money that 
he believes to be impressed with a trust. In such cCircum- 
stances, it would be advantageous if the law permitted an 
application to count for directions as to the rights and 
Obligations of all parties interested in the trust. Section 68 


of the Committee Draft provides for such a right. 
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(4) Clarification of the Lien Provisions 


The Cammittee generally endorses the restatement of the 
lien provisions contained in Part III of the Discussion Draft. 
The Committee has proposed some slight modifications of these 
provisions in an effort to state the law in as precise terms as 
possible. The Committee applauds the proposal to extend the 
liability of owners in the case of improvements made to a 
premises that is owned in joint or co-tenancy (see section 18), 
and also the new right to a lien in the case of subdivision road 
construction [see subsection 16(3)]. The Committee notes with 
approval the decision to provide a similar right in the new 


Manitoba legislation. 


(5S) Securing the Holdback 


Perhaps the most controversial proposal contained in 
the Discussion Draft was the proposal to require that the 
holdback required to be retained by the owner be deposited into 
a joint trust account, to be held in the names of the owner and 
contractor, On any contract where the value of the work to be 
done exceeded $150,000. The Committee strongly recommends the 


rejection of this proposal. 


In the opinion of the Committee, the costs of the joint 
trust account proposal would far exceed its benefits. The 
scheme would have provided no practical protection on contracts 
for less than $150,000, yet it is often on these contracts that 
the holdback is least secure. The scheme would have imposed a 
very high cost on the industry. The owner would often have had 
to borrow the money to put into the joint trust account and in 
Many cases, this money would have been borrowed from the same 


bank or trust company in which it was deposited. While the 
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availability of interest on the joint trust account might have 
eventually led to a reduction’ in the price of contracts, that 
reduction would have never fully off-set the cost of the 
additional borrowing which the scheme would have required. In 
addition, the scheme would have imposed significant administra- 
tive costs. A separate joint trust account would have been 
required for each contract. In the case of many large owners, 
they would have been required to open hundreds of such accounts 
every year. The cost of opening, controlling and closing these 
accounts would have been very high. But, ironically, these are 
precisely the same owners who are the least likely to default in 
Maintaining the holdback. As a result, the total cost of this 
proposal would likely have greatly exceeded the cost which the 
risk of default on the holdback forces on the industry. 

Finally, the scheme wasincompatible with same common forms of 
project organization, such as construction and project manage- 
ment. Thus, it would have severely restricted the ability to 
use these systems of organization. This might also have 
resulted in further increases in the cost of construction, since 
the efficiencies inherent in these forms of organization would 


have thus been mad unavailable. 


However, the Committee is of the opinion, that there is 
a need to secure the holdback. We agree that there have been 
numerous occasions on which lien claimants have found the 
owner's interest in the premises to be insufficient to satisfy 
claims in respect to the holdback. In the experience of the 
Cammittee, this situation normally arises as a result of erosion 
of the ower's equity in the premises as a result of the accum- 
lation of arrears in interest, where the owner defaults in the 
‘payment of a mortgage. Since the relative priority between 


mortgages and the liens are the cause of the problem, we believe 
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that the best way to resolve the problem is to adjust those 
relative priorities so as to protect the lien claimant's rights 
in the premises. To do this, we propose to give lien claimants 
prior: ty to the extent of any deficiency in the holdback over 
every mortgagee who takes a mortgage for the purpose of 
securing the financing of the improvement ("building mortgage"), 
and also over any mortgagee who acquires an interest in the 
premises subsequent to the commencement of the making of the 


improvement, irrespective of the purpose of that mortgage. 


Earlier in our report, the Committee advanced the 
proposition that the Act Should primarily protect those who were 
least able to spread risks and to absorb the losses resulting 
fram a default in payment. Our proposal in respect to the 
restructuring of priorities between mortgagees and lien 
Claimants follows this theme. Mortgagees are usually better 
able to spread the risk of a default than are the suppliers to 
an improvement. The bargaining strength of mortgagees vis-a-vis 
an owner will enable then to obtain alternate security from 
owners to campensate them for any additional risks which they 
May run aS a result of their reduced priority. To the extent 
that no such security is available, the additional risk to 
mortgages may be compensated for in an increased rate of 
mortgagees, but this increase in cost will likely reflect 
accurately the cost which the risk of an owner's insolvency 
imposes upon the industry. It is not unreasonable to transfer 
the cost of insolvency back to owners, since they are the 
sources of the risk. Where the financial stability and strength 
of the owner suggests that there will be no additional risk to 
the mortgagee, the owner will probably face no increase in the 
price of his mortgage. An additional benefit of this scheme is 
that it should result in little administrative cost, since it 
imposes no burden on the industry above those which are already 


implicit in the mortgage process. 
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Full details of the Committee's proposal can be found 


in the notes under section 80 in Part XI of the report. 


CCP SChariircation iofathesTimne of tbxpira tiions.of 
Lien Rights and the Time when the Holdbacks 
May be Released 


The questions of when lien rights expire and when the 
holdback may be safely released by the owner and the payers on 
the contract and on subcontracts are fundamental to the 
Operation of the Act. However, these questions are not easily 
answered under the existing legislation. The Committee agrees 
with the authors of the Discussion Paper in their suggestion 
that these matters are greatly in need of clarification. We 
also accept their proposal that there should be a single final 
cut-off date for the preservation of liens in respect of the 
holdback, for the supply of services and materials before the 
Gate the contract is Substantially performed. The owner should 
be permitted to release the holdback once that date is past, 
and all liens that may be claimed against that holdback have 
expired or have been satisfied, discharged or provided for by 
way Of payment into court. However, the Committee has proposed 
a large number of modifications to the proposals contained in 
the Discussion Draft, in the hopes of making the Act operate 


more smoothly. 


The Discussion Draft would have allowed sixty days for 
the preservation of a lien claim, followed by a further sixty 
days for the perfection of that claim. In the opinion of the 
Committee, the sixty-day periods were inordinately long. 
Nevertheless, the Committee agrees that the present thirty- 
seven day period for preserving a lien does not allow many lien 
Claimants sufficient time to decide whether it is necessary to 
preserve their liens. The Committee suggests that a forty-five 
day period would be a realistic alternative to the sixty-day 


proposal found in the Discussion Draft. 


(xx¥xVii i) 


(7) Vacating and Discharging Lien Claims 


The provisions of the Mechanics' Lien Act dealing with 
the vacating and discharge of lien claims are highly ambiguous 
and confusing. In the Discussion Draft, an unsuccessful effort 
was Made to restate these provisions with greater exactitude. 
The Cammittee has redrafted these provisions in an effort to 


Make their application clear. 


(8) Rights to Information 


The Discussion Draft proposed to grant wider rights to 
information than are available at present under the Mechanics' 
Lien Act. For example, it would have been possible to compel 
disclosure of subcontracts, and persons would have been able to 
obtain any information to which they were entitled, irrespective 
of whether they had preserved a lien at the time when their 
request for information was made. In the experience of the 
Cammittee, there is little compliance with the present rights 
to information provisions found in the Mechanics' Lien Act. 

Any expantion of these provisions would be unlikely to result 


in increased campliance. 


In Our opinion, the problem with the existing 
provisions of the Mechanics' Lien Act is that they require the 
disclosure of too much information. Much of this information 
is likely to be irrelevant to the conduct of a lien action. 
The technical details connected with a contract, for example, 
can have little relevance to the decision of whether or not to 
preserve a lien. However, Since they are part of the 
contract, the Mechanics' Lien Act requires their disclosure 
where it is requested. A contractor or subcontractor may be 


reluctant to disclose the full terms of his contract or 
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subcontract to one of his suppliers. Often he will be in 
competition with that supplier for work on other projects. 
Disclosure of such information may prejudice his chances of 


competing successfully with his suppiier on other projects. 


We suggest that the Act should require disclosure of 
Only that information which is pertinent to the decision of 
whether or not to preserve a lien claim or to pursue a lien 
action. These provisions should be reinforced with workable 
enforcement mechanisms. We have redrafted Part VI of the 


Construction Lien Act in an effort to implement this proposal. 


(9) Reform Enforcement Procedure 


The Committee recommends a number of modifications to 
the procedural provisions contained in the Discussion Draft. 
Our most significant recommendations are in respect to the 
joinder provisions of the Discussion Draft. The Discussion 
Paper recommended very wide rights to join a variety of 
proceedings into a lien action. Trust claims could be joined 
as of right, as could any other personal claim related to the 
improvement. Wide rights to counter and cross-claim were given 


to defendants. 


In the opinion of the Committee, the joinder 
provisions of the Discussion Draft would have greatly 
complicated the trial of lien actions. While the court was 
given a liberal power to order severence, a great deal of time 
might have been wasted in the bringing of severence appli- 
cations. The Committee proposes new joinder provisions that 
will restrict joinder to those claims, cross-claims and 
counterclaims, which are clearly relevant to the lien claim. 
Under section 58, third-party claims for contribution and 
indemity may be joined with the lien action, but only with 


leave of the court. 
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The Cammittee was of the opinion that trust claims 
shoule not be tried in a lien action. The complexity of these 
claims militates against their joinder into a lien proceeding. 
In addition, they will usually be tracing actions, and involve 


a number of parties and issues not involved in a lien action. 


The Committee also proposes a number of provisions 
designed to curb many of the abuses of the lien procedure that 
are, unfortunately, far too commonplace under the present At. 
For example, a default in filing a defence will now result in 
pleadings being noted closed against the defaulting defendant. 
In addition, the right to cross-examine on a lien claim, should 


defer the making of grossly excessive claims. 


(10) “Clarification of  Prroritres 


Except for the changes noted earlier, in respect to 
the priority of the lien to the extent of deficiencies in the 
holdback over certain mortgages, and also the extended priority 
of workers' claims for wages, the Committee Draft essentially 
reflects the recommendations of the Discussion Draft in respect 


to? priority 


(xli) 
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